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Sapreme Court of the Hawaiian Islandse- |
In Banco. April Term, 1886.
Marx P. Ropvsoy vs. L. G. Smesovics, |
J. M. Grar axp IR. Levev: Lyoxs axp |
Levey Garxrsure.
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BEPORE JUDD 0. J. AXD M'CULLY AXD PRESTOX a3 3. |
Opinion of the Court per JUDD C, J.

the sum of $300, for priee of certain bana- |
nas, sold and shipped by plaintiff to de- |
fendants in San Francisco.

The verdict of the Jury was for plain- |
tifl for amount claimed with interest. The |
case comes towus by exceptions of the de- |
fendants as follows:

1. “The defendents excepted to the ad
mission in evidence of certain receipts for

the bananas, shipped per steamer, to R. |

Levey, San Francisco, signed in Honoluln

by one Henry Davis on the ground that | 4 niikely to be invented.

there was not sufficient evidence that Davis |
was defendants’ ageni.”
porfant question of fact in the case, for

the jury to pass upon, whether Davis was |
the agent of defendants; for if he, as their |
agent accepted the bananas. they would |
be held liable. |

Upon this there was much evidence ad- |
duced by plaintiff.  Bat, as it was left to
the jury]to say whether they were satis-
fied from the evidence that Davis was de- |
fendants’ agent, his receipts in this ea
pacity were admissible, otherwise the evi
dence of his agency wonld be without ‘
final effect.

II. The Court was requested. by de |
fendants’ connsel, tocharge: +If the jury |
find that the plaintifl consigned to defend-
ants the bananas, the price of which this
action is brought to recover, and that there
was no obligation under the contract, for |
defendants to receive them. then those
shipments were made at the exclusiverisk |
of the plaintafi.”

The Court could not. i1 view of the evi- |
dence adduced, justly charge in the terms |
as requested. for as above intimated, there
was evidence tending to show that the |
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decree, and refer, for the statement of the

| case and the analysis and resume of the |
| evidence, to that opinion.

We have carefully examined the evi-
dence, as taken by the Clerk, and consider
it in connection with the argument made
before us.

In the conflict between the plaintifis |
and the defendant’s witnesses, we prefer I
to give credit to the latter. l

Their testimony is characterized by
statemenis of cirecumstances which are
particular and probable, consistent and

The conveyance to this defendant, for a

well supported and reasonable. The alle-

Issues Policies on all the best Plang, among which
are to be found many new departures, containing fea-
tures not yet in use in other cum;}miu. siming to the
comfort and secarity of the POLICY HOLDERS.

This Company may be safely ealled the Ploneor in
most of the important Insurance reforms. and for this
reason as well as many others. it nuw transacts the
Iargest yc:rlf businoss done by any one company in
the world. Policiesare both.

NOK-FORFEITABLE AND INDISPUTABLE

Assrrs, Jawnary 1, 1856, ... . coeevne e .. B 66,553,357 50
Liasnaries. 4 ver cent. valuation........ $ 02,601,148 37

... 213880290 13
! T S———
(SURPLUS on N. Y. Standard 44 per
cent. interest, 817,405,320 40).
Surplus over Liabilities, on every standard of valua-
ution, larger than that of any other Jife assnrance

BUNPLUS. soooiaatvensancssassssssansnas

gation of undue influence is Without | Ny AnsCrASCEin 1885, .. oooooeer. 95,011 378 00
proof. OUTSTANDING ASKURANCE o vvennrs oeue S 357,808,246 00
Total 7,138 630 05

The decree is affirmed.

A. Rosa for plaintiff ; W. A. Kinuey for
defendant.

Honoluln, October 23, 1886.
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Kanva (w.) vs. S. SELIG, ADMINISTRATOR OF
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Assumpsit—verdict for the plaintiff.

aid Policyholders in 18°5.... ...,
Pald Policyholders slnce organization. . § 88,211,175 &3
IROOME .« savaarsmansnsns e ity aAssveraves § 16,530,053 19

EVERY POLICY BECOMES INCONTESTABLE

Aszoon as it has been three years in force, and it is e
part of the writtes agreement that everyincontestabls
polioy shall be paid, withoot rebate of interest, im
mediately upon the receipt by the Soclety of sstisfac
tory proofs of death.
071,084 death claimz, amonntingto £3,943 842,
paid in 1885,
452 were paid the very day proofs
wire received:

amount, § 1,505 9%
081 were paid within Edays after

l'!mn exeeptions to the verdiet, as against
the law and the evidence, and motion for

term, ordered a new trial. The plaintifis
bill of exceptions to this erder, setting
forth the evidence given in the case, an
the instructions in law given to the jury,
is the matter before the Court.

The evidence shows that Ahuna, at a
date in 1884, went fo the mother of the
plaintiff, then a girl of fifteen, attending
school. In the evidence given by the girl

receipt o 2,657 589

S5 within 10 days: 4.017 789
1,008 within 60 days: i 4,760 102
W afivr 60 days: = 183,300

No other Company can show o Record for Prompiness
upproachivg (hat of the EQUITABLE .

Even the brief delays indicated above, were owing
10 the fuilure of claimants, chiefly at remote points, to
furnish promptly the requisite legnl relesse, and not
te any lack of prompiness on the part of the Sociely,
Contested Claims-INWono

The Society issuns n plain snd sunple contract of
Assuranes, free from burdensome and techuical condl-
tion., NON-FORFEITABLE and INCONTESTARLE
aftertlirce years.

All Policies ns soon as they become fneontestable
are Payable IMMEDIATELY upon the recelpt of satis-

bananas, for the price of which thisaction |

. and her mother, the phraseology used, is
as brought, were scoepted & PCRITE J‘ . ¥y used, 1s
was brought, were accepted and received | 1. “ A1 una wished to engage her to do

< 1o . .
. ylaint . olaln. by de ants
from plaintiff in Honolaln, by defendants’ |} 3 20} 17 "4na housekeeping work, such

agent, and by him snipped to defendants,
in the same invoice with bananas pro-
cured from other sources, and both lots

were intermingled and taken to defend- | Tor
| te

ants' store in San Franeisco, and sold in-
diseriminately ; so it was impossible fo say |
what the bananas from plaintiff realized. |
The Court properly charged. that, under
such circumstances, 1f the jory fonnd that
that the plaintifis bananas were good mar-
ketable bananas, {.!l't"iu.'l'l_\' packed, the de-
fendants were liable for the highest priee
obtained for any of the lot.

ITI. The Court was requested to charge:
“If the jury finds, that defendants exer-
cised reasonable care in the preservation
and disposal of those (plaintifi’s) bananas,
and that no more was realized from the
sale thereof than is stated in the accounts
renderad by defendants to plaintiff. they
must find for defendants.” = The Court |
charged. that. “if the jury found that de-
fendants took the same care of plaintifi’s
bananas. that they did of other bananas,
and took the same care fo obtain the best |
price, and that the price they obtained was
the best that could be obtained, then they
must find for defendants.” We think the
Court was right, especially in view of the
charge already given above.

If defendants had mingled plaintifi's
goods with their own, so that they could
not be distinguished. they were bound to
exercise the same eare in their preserva-
tion and disposition, as they exercised to-
ward their own goods.

This would hold them to a greater de-
groe of care than merely reasonable care.

The fourth request was as follows: “If
the jury find frow the evidence that deceit
was practised upon defendants in the
shipments of bananas they will find for

the defendants.” v

This the Court declined. as no evidence
had gone to the jury tending to show that
any deceit had been practiced. This was
right. *A Court may properly decline to
give instructions to a jury, when the ques-
tion upon which the instructions are de
sired, is not raised by the evidence.”
Wendell and Mounlton, 26 N. H.. 41. Tt is
not erroneous in & Judge, to decline in-
structing the jury inthe manner requested
by either party. when the instructions

yrayed for, are not founded inthe evi

E]ent:(-, or not applicable to the case. Drake
ve. Curtis, 1 Cash. 395: “A party has no
oceasion, and no right to frame an hy-
pothesis not founded in the evidence, and
to ask for the instructions of the Court, |
upon such a state of things™ Rice vs. |
Porter 17, N. H. 137.

The counsel for defendants, also except ‘
to the charge of the Court, in saying in |
substance, “that there was no evidence. on
what date the diffarent consignments were
sold, nor the names of the persons to
whom they were sold; and, as one of the
witnesses testified that he saw the bananas
in defendants’ store, one week after their
arrival, the jury might fairly draw the in-
ference, that the defendant may have sold
them to himself.” It is not indicated to
us in what manner this observation of
the Conrt was not a fair comment on the
evidence. If it be true, as testified to by
one of defendants’ witnesses, that the ban-
anas were seen by him in defendents’ store
one week after their arrival, and he sold
them indiscriminately. with his own ban
anas, to purchasers, in small lots, keeping
no separate account of what the plaintiff’s
bananas bgﬂlght, tll;is ttlg.a‘nsactmn woultg
amount to infifl’s goods over

i and ht?%voll)lld tlus be accountable
for the highest price he obtained for aﬁ}i
This is but a repetition of exception
considered above.

ions overruled.

F. M. Hateh for plaintiff; P. Nenmann
and W. A. Whiting for defendants.

Honoluln, June 8, 1886,

bsequently to the signing of the fore-
o dsumon? vl:o:mﬁelsa?J thge defendants
ﬂ a brief, which they requested the
Court to consider previous to filing its

opinion. . .
have carefully considered such brief
Sires ritios cited.,
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{ as cooking, washing, sweeping rooms,

sewing. The girl and
her mother aussented and shortly af-
went to the residence of Ahuna.
The mother at that time remained five
days, lodging at Abhuna’s, occupying a
bedroom by herself.

making beds,

years, up to the day of his death. Thoerae
1s no evidence showing that she objected
to this in the beginnming or at any time
afterwards. There is noevidence that she
was coerced or was deceived.

She testifies that Ahuna eng: ced her
for a long time; *“he didn't mention the
number of years: he said I was fo live a
number of years with him. My mother
was paid for Ahuna’s injuring me, when I
came to live with him, one hundred dol-
lars.”

The force of the whole evidence is, that
she voluntarily did what her mother, with
herself. had bargained that she should do,
became Ahuna’s mistress.

Thuat she did become his mistress. and
lived in that character, bearing him one
child in his lifetime, is we believe not con-
tested by the plainfifi.

There is a conflict of testimony asfo the
amount of Isbor which she performed.
The weight of testimony in our view, sup-
ports that she did not sustain the charac-
ter and do the work of a servant; she
merely did what the wife of Abhuna might
have done.

Alnna had no wife; the plainiiff was the
only female on his premises; there were
several men servants, including a cook.

The contention of the learned counsel
for the plaintiff, is that there was a bona
fide'contract for labor service merely, and
that the serviee was performed, and that
Ahuna (and his estate) could not be re-
lieved from his assumpsit by the after se
duction of the girl.

The propesition of law isright and is
not disputed. If the agreement of the
girl did not originally contemplate her be-
coming Aluna’s mistress, but was for
proper domestic service, and such service
was performed. a subsequent seduction
woul& not bar the right to recover wages.
So the Court charged the jury, that “a
contract will not be avoided, because it
may, by any probability. facilitate an ille-
gal transaction. To render it void the
connection with the illegal transaction
must be direet. and not remote or conject-
ural. bnt the other services cannot cover
up the fornication, if the substantial agree-
ment was to Jive with him as a mistress.”

The verdict of the jury was contrary to
the law and the evidence, unless it ap-
peared that there was a contract for serviee
clear of the immoral bargain

The jury was properly instructed that
they could not in this action give the plain-
tiff a verdict in compensation for sedue-
tion.

In view of the evidence given if is ap-
parent that the jury disregarded the in-
structions.

There was no credible and sufficient
evidence to support a verdict upon the
only ground on which it could be given.

It is transparent from the evidence of
the plaintifi’ herself, that the original bar-
gain was for her person, and we should
stultify ourselves to find any other conclu-
sion from the euphemistic langunage of the
plaintiff, or from the employment she oc-
cupied Lersell with.

Ve are of opinion that the trial Justice
might properly have ordered. if asked,
ju ent non obstunte veredicto,

Upon the same state of facts the same
result must follow again. but the form of
our judgment must be, that the exceptions
are overraled, verdict set aside, and a new
trial is ordered.

It is due to the learned Justice who pre-
sided at the trial, to say that the defend-
ant, desirous of elosing the account of the
estate, and of getting the verdict of a jury
on this claim, waived the objection to a
minor's sueing for wages.

Paul Nenmann and W. A. Kinney for

intiff; S. B. Dole for defendant.

Honolniu, October 20, 1886.

: 1. The plaintifl, the |
{ first night, cohabited with Ahuna, and |
continned this cohabitation, for the two |
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ALEX. J, CARTWRIGHT

Agenl Hawailan Sianns.

Metropolitan Market

A .

HEing Strect.

G. ]. WALLER, Proprietor

Choicest Meats from Finest Herds

FAMILIES AND SHIPPING

Suonlied on Short Notice

——AND AT THE ——

Lowest Miarket Prices.

Al Meats delivered from this Market are thor
onghly ehilied immediately after killing by means of a
Bell-Coleman Patent Dry Alr Refrigerator. Meat so

tregted retdins all its juley properties, and is guaran-
teed to keep tonger atter delivery thon freshiy-killed
meat, 1186 Sm

W. S. LUCHE,
Wine& Spirit Merchant

MERCHANT STREET,

(CAMPBELL'S BLUCK)
Has on Hand and Offers For Sale

Tothe Trade and Mablic. the Best Brands of

ALES, WIRES &SPIRITS.

Spocial attetdtion is drawn/to the Celevrated

ALES & POETERS of

E. &« J. Burlke’s
McKENNA’S

KENTUCKY WHISKEYS

— AN —

L. DELMONICO'S CHAMPAGNES.

Crders Filied with Promptuees and at the nzual Prices

for uny of the Brande of

Gins, Brandies, Whiskeys
OR BITTERS,

USUALLY OBTAINED IN THIS MARKET.

B2 An exaerivnce of several years In the WINE &
SPIRIT Business isaguarantee that the in tereets of
nstomers will be properly served. il dm

HAWAIIAN SOAP WORKS!

HAWAIIAN SOAP COMPANY,

Mapufacturers and Dealers in

ALL KiNDS OF SOAPS,

Leleo, King Strect, Honoluln.

Beef, Mutton and Gost Tallow wanted. Orders jefta
Boiles & Co’s, Queen Street, will meet with Wﬁ“
tention. =
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" CALIFORNIA WINES!

-

The growth and manuficlure of Purce Wines in California has surprised tho most unng';
nine. Although small mannfacturers, throngh probabla ignorance and carclossncss, thrn on
inferior Wines, it has heen the ambition of ‘

Messrs. Arpad Haraszthy & Co.,

To produce Wines that are absolutely Pure, aud they aro the ONLY HOUSE in Culifornia
that Manufactnres PURE CHAMPAGNES produced by the natural process
of fermentation in the Dottle.
The importation of MESSRS, ARPAD HARASZTOY & (0.'S Wines into this Kingdom,
from October 7th, 1885, to March 31st, 1856, being nearly TWO-THIRD OF ALL OTHER MANU-

PACTURES YUT TOGETHER, is a gnaranty of their popvlarity, and that thoy are far anperior o
any Wines manufactured.

Sherry Wine, Port Wine, Tokery Wine, Zinfandel Claret,
Table Claret, Burgundy,

ECLIPSE CHAMPAGNE

Madeira, Sweet Muscat, Angelica,
Malega, Hock, Gerke, Reisling,
White Wine, Gutedel.

Also, just arrived direct from Milwankee, in Lond,

An Invoice of Falk's Milwaukee Pilsener Beer.

HAMILTON JOHNSON, SOLE AGENT

Merchant Street, Honolulu.

(1134 1y)

LE ]

JUDN NOTT, .

At the 0ld Stand, No. 8 Kaahumanu Street, ®

£

Ti8, GLPPER & SHEET IRON WORKER
PLUMEING, in all its branches:

Artesian Well Fipe, all sizes;

STOVES AND RANGES

Uncle Sam, Medallion, Ricbmond, Tip Top, Paluce, Flora, May, Contest, Grand Prize,

New Hival, Oper, Derby, Wren, Dolly, Gypey, Queen, Pansey, & Army Ranged, Magnn Charter, Buek,
Superior, Magnet, Osceols, Almeds Eelipse, Charter Oak, Nimble, Inwood and Laundry Stoves,
Galvanized Iron and Copper Boilers tor Ranges, Granite Iron Ware, Nickel Plated nnd Plaiu;

Galvanized Iron Water Pipe, all sizes, and laid on at
Lowest Rates; Cast Iron and Lead Soil Pipe,

House Furnishing Goods, allkinds:

lﬁt’]ll]l-él;]:[()ﬁ;;:——&ld.r‘:-jIZI-:.‘S AND GRADES;
ift and Force Pumpe, Cistern Pumps, Galvanized Iron, Sheet Copper, Sh
Liead Fipe, Tin Plate, Water Closets, Marble Slibs and Bowls, !-]urlmrfol.vd \t:-‘:ﬂl;‘;eg?::ndu,

Chandeliers, Lamps, Lanterns
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PLOWS OF THE LATEST PATTERNS!
A NEW INVOICE

' Just Received

KAUAL

| MH. L.H,S8TOLZ apys:—" 1t plowed & hundred ncres
of new land, puriof which was stons and 5 good deal of

Our Breakers and Light Steel Plows

Are all made from onr own patterms and are the result

of the experiences of a lurge number of peacticul .o
ters, who kindly enggested improvements and chianges
In the Plows which had formerly been vsed hers,

HAWAIL
MR. WM. Y. HORNER say=:—** | Lave no hesitation
in pronouncing them the very hest Breaking Plow I
ever used In thi= or any other counsry.

MAUL.
ME. W. H. CORSWELL sayr:—" Thoy posaess all

the requisites of a first-class and good Piow, Just the
thing needed especially for rongh land.>

it covered with a boeavy growth of *Mimoesa." 1 would
not wish for a better plow.**
HAWAIL

MR, HENRY COOPER says:—* The Plow
10 Mr. Purvls and myself aee, 1 think, tke mo:l,o'::‘\"lmt
able Liave yot sean lor the work required."

OAHU.

MR.J. L.RICHARDSON suys: —* | speak from ex-
porience when T say it Is the best Broakin Plow |
ever nsed.

“Good Night !” Premium Baf:ty.xerosene 0il, 150°

JUST RECEIVED.
8~ RECOMMENDED 8Y THE NEW YORK BOARD OF UNDERWRITERS. “®a

Pacific Hardware Co., Limited, Fort Street,

IMPORTERS

\
Lardware, Agricultoral lmplements, Stoves, Housa ; .
L:hriml.lr:g Oils, e Oil, Bilver Phud%x.mn-w&.“ﬂi"ﬂm yand 1) MM'W&(W

John. F. Colburn, | |mporters of Stock

Importer aud Dealer in
LIVE 81

HAY AND GRAIN

Corner King and Mannakes Strepts. L
Goods delivered prompt, mw I Telephonessi, |
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